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AGREEMENT TO LEASE PREMISES AT  TBC




between

AUCKLAND TRANSPORT

And

[LESSEE PARTY]
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THIS AGREEMENT made the	day of	202


BETWEEN	 AUCKLAND TRANSPORT (Lessor)
 
AND	 		[LESSEE PARTY] (Lessee)



BACKGROUND
[bookmark: _Hlk10535030]

A. The Lessor has full control and management of the Property pursuant to the Local Government (Tamaki Makaurau Reorganisation) Council-Controlled Organisations Vesting Order 2010. 

B. The Lessee wishes to lease the Premises from the Lessor and the parties have agreed to enter into this Agreement to record the arrangement reached.

1. GRANT OF LEASE
1.1 The Lessor agrees to grant and the Lessee agrees to take a lease of the Premises upon the terms and conditions specified in this Agreement, including the form of Deed of Lease attached as Schedule 2 (Lease).  In the event of any conflict between the provisions of this Agreement and the Lease, then this Agreement shall prevail.

1.2 The Guarantor, in consideration of the Lessor entering into this Agreement at the Guarantor’s request, agrees with the Lessor to guarantee to the Lessor the obligations of the Lessee and to sign the Lease as a guarantor.

1.3 Notwithstanding that the Lease may not have been executed, the parties shall be bound by the terms, covenants and provisions contained in this Agreement and the Lease as if the Lease had been properly executed. 

2. DEFINITIONS AND INTERPRETATION
2. [bookmark: _Hlk18051500][bookmark: _Hlk9429688]Definitions:

“Access Date” means the Working Day immediately after the last to occur of the following dates:

i) the date on which the Lessee has obtained all necessary approvals from the Relevant Authority and the Lessor (to be granted by the Lessor in its sole and absolute discretion) in respect of the Lessee Fit Out Works; 

ii) the date on which the Lessee has fully complied with clause 10.1; and	

iii) the date on which the Lessor’s Works are completed.


“Code Compliance Certificate” has the meaning ascribed to it in the Building Act 2004.

“Commencement Date” means the date described in Item 3 of Schedule 1.

“Fit Out Period” means the period from the Access Date up to the day immediately prior to the Commencement Date.

“GST” means Goods and Services Tax levied under the Goods and Services Tax Act 1985 and includes any tax levied in substitution for that tax.

“Lessee Fit Out Works” means the work to be carried out at the Premises by the Lessee in accordance with the tenancy fitout design and specifications approved by the Lessor. 

“Lessor’s Works” means the work to be completed by the Lessor to the Premises, with the details of the Lessor’s Works set out in the indicative plans (which are subject to change) annexed to the Pre-Start Manual for Tenancy Fit-Out (attached as Schedule 3 of this Agreement).

“Practical Completion of the Lessee Fit Out Works” means that the Lessee Fit Out Works have been completed in accordance with the approved plan and specifications and the Pre-Start Manual for Tenancy Fit-Out, notwithstanding that there may be items of a comparatively minor nature that may require finishing attention or remedial action, and so that a certificate of Practical Completion has been issued for the Lessee Fit Out Works (if applicable).  A certificate issued by the Lessee’s project manager to that effect except in the case of manifest error(s) shall be conclusive evidence thereof.

“Property” means the property described in Item 1 of Schedule 1.
 
“Premises” means the premises described in Item 2 of Schedule 1.

“Relevant Authority” means any body or corporation or any municipal government or statutory or any non-statutory authority having jurisdiction over the Property or any part thereof.

“Utilities” means all utility and other services connected and/or supplied to the Premises, including water, sewage, drainage, electricity, gas, telephone and rubbish collection.

“Working Day” means any day of the year other than Saturdays, Sundays, the provincial anniversary as observed in Auckland, Waitangi Day, Good Friday, Easter Monday, Anzac Day, the Sovereign's birthday, Matariki, Labour Day and any day in the period commencing 24 December and ending on 5 January the next year (both days inclusive)

Defined expressions:

2.2.1	Expressions defined in the main body of this Agreement have the defined meaning in the whole of this Agreement, including the background.

2.2.2	Terms used in this Agreement which have a defined meaning in the Lease shall have the same meaning in this Agreement unless the context requires otherwise. 


3. DEPOSIT
[bookmark: _Hlk15908106]The Tenant shall pay as a deposit an advance rental payment of the amount specified in Item 3 of Schedule 1.  The deposit shall be payable to the Lessor or the Lessor’s agent immediately upon execution of this Agreement by all parties and/or at such other time as is specified in this Agreement.  The person to whom the deposit is paid shall hold it as a stakeholder until this Agreement is unconditional or is avoided.

The Lessor shall not be entitled to cancel this Agreement for non-payment of the deposit unless the Lessor has first given to the Lessee three (3) Working Days’ notice in writing of intention to cancel and the Lessee has failed within that time to remedy the default.  No notice of cancellation shall be effective if the deposit has been paid before the notice of cancellation is served.

Without prejudice to any of the Lessor’s rights or remedies, including any right to claim for additional expenses and damages, if the deposit or any portion thereof is not paid upon the due date for payment the Lessee shall pay to the Lessor interest at the Default Iinterest Rate on the portion of the deposit so unpaid for the period from the due date for payment until payment. 


4. RENT REVIEW
4.1 The rent shall be subject to review as follows:

an annual fixed increase percentage stipulated in Item 3 of Schedule 1; and

a market rent review on the market rent review dates stipulated in Item 3 of Schedule 1.  The annual rent payable from the relevant market rent review shall be the greater of the market rent as at the rent review date and a 3% increase on the prevailing annual rental immediately prior to the review. 

5. OUTGOINGS 
5.1 The Lessee shall be responsible for the following that are associated with the Premises:

	5.1.1	water, gas, electricity, telecommunications and other utilities and services including line charges used by or in the Premises;

	5.1.2	all costs associated with the cleaning and provisioning of the Premises and rubbish disposal from the Premises to the common rubbish bins which are to be provided by the Lessor;

	5.1.3	general maintenance and repairs in relation to electrical fittings on the Premises.  The Lessor will be responsible for maintenance and repairs to any other of the Lessor’s fixtures or fittings, unless same are damaged or broken and require replacement due to negligent, improper, careless or abnormal use or action by the Lessee or their invitees, in which case the Lessee shall be responsible for any repair or replacement cost;

	5.1.4	all security directly associated with the Premises. The Lessor will be responsible for all security relating to all other areas of the Property including common areas, and security to these areas shall be at the absolute discretion of the Lessor (but will not interfere with the Lessee’s ability to access the Premises); and

	5.1.5	any other costs or charges to the Property as specified in Schedule 2 in the Lease.

6. COSTS
6.1 Each party shall pay their own costs of the negotiation and preparation of this Agreement. 

7. FURTHER TERMS

Fit-Out

The Lessee Fit-Out Works are subject to prior written approval by the Lessor, in accordance with clause 13.1.2 below.
	

8. LESSOR’S WORKS
8.1 Upon obtaining all necessary consents from the Relevant Authority, the Lessor shall commence, carry out and complete the Lessor’s Works with all due speed and in a good and workmanlike manner and to sound and accepted architectural and engineering standards and in accordance with the requirements of the Relevant Authority.


9. LESSEE FIT OUT WORKS
Upon obtaining all necessary consents from the Relevant Authority and the prior written approval of the Lessor under clause 13.1.2 below, the Lessee shall commence, carry out and complete the Lessee Fit Out Works with all due speed and in a good and workmanlike manner and to sound and accepted architectural and engineering standards and in accordance with the requirements of the Relevant Authority.

The Lessee shall in respect of the Lessee Fit Out Works: 	

a) 	comply with all obligations, restrictions and requirements imposed by or arising in consequence of all statutes, regulations, bylaws, unitary plans and district rules in force for the time being affecting the carrying out and completion of the Lessee Fit Out Works;

b)	obtain at its cost all relevant permits, consents and approvals required in accordance with the Building Act 2004, the Resource Management Act 1991 or any other relevant statute to enable the Lessee Fit Out Works to be lawfully commenced and carried out (including any consents necessary for any variations);

c)	arrange for all required inspections by the Relevant Authority to be carried out at all times in accordance with applicable bylaws or the building code (as may be applicable in the circumstances);

d)	comply with the requirements of the Relevant Authority and (if applicable) other authorities having jurisdiction;

e)	forthwith comply with any notices (including any rectification notices) issued by the Lessor and/or any Relevant Authority including the carrying out of any rectification work;

f)	obtain a Code Compliance Certificate or a certificate of public use (as appropriate) for the Lessee Fit Out Works (if applicable);

[bookmark: _Hlk18406910]g)	ensure that all works are to be in accordance with Standards New Zealand codes; and

h)	comply with the requirements of the Pre-Start Manual for Tenancy Fit-Out (attached as Schedule 3). 

9.3	The Lessee will at its own expense and as soon as reasonably possible, in respect of the Lessee Fit Out Works, rectify any:

1. defective materials used in the construction;

2. substandard workmanship;

3. failure to comply with local authority requirements; and

4. inherent defects in the design or construction.

9.4	The Lessee is liable for and indemnifies and agrees to keep the Lessor indemnified against all action, claims, demands, liabilities, losses, damages, costs and expenses of whatever nature that the Lessor may suffer, incur or sustain in connection with or arising out of the damage or loss in connection with the Lessee Fit Out Works, except to the extent caused by the Lessor or the Lessor’s employees, agents or contractors.

9.5	The Lessee acknowledges that it is of critical importance that the Lessee Fit Out Works 
	are completed no later than the Commencement Date.  If the Lessee has not achieved Practical Completion of the Lessees Fit Out Works within one (1) month after the Commencement Date (“Target Completion Date”), the Lessor shall be entitled to complete the Lessee Fit Out Works themselves and be reimbursed by the Lessee for any reasonable costs incurred, unless the Lessee was prevented from completing the Lessee Fit Out Works by the Target Commencement Date because of delays caused by the Lessor’s Works that has a material and adverse effect on the completion of the Lessee Fit Out Works by the Target Completion Date.

10. EARLY ACCESS
The Lessee must deliver the following items to the Lessee:

a) certificate of currency for a public liability insurance policy (that is reasonably acceptable to the Lessor and notes the Lessor’s interests as an interested party) for not less than $5,000,000.00 with respect of each occurrence against legal liability for loss or destruction of property arising out of or in connection with the carrying out of the Lessee Fit Out Works;

b) certificate of currency for a contract works policy (in a sum sufficient to cover the full reinstatement cost, including demolition, removal of debris and consultant’s fees) in respect of the Lessee Fit Out Works, including design costs and good and materials on site; and 

c) a copy of the building consent for the Lessee Fit Out Works (if applicable).

Upon execution of this Agreement, the Lessor will allow the Lessee and the Lessee’s contractors to have access to the Premises in order to prepare the plans and documents necessary to obtain approval from the Relevant Authority and the Lessor for the Lessee Fit Out Works.
 
On and from the Access Date, the Lessor will allow the Lessee and the Lessee’s contractors to have access to the Premises during the Fit Out Period to carry out and complete the Lessee Fit Out Works, subject to the terms of this Agreement and in particular to the Lessee having first complied with clause 10.1.

The Lessee will occupy the Premises during the Fit Out Period as a licensee, and must comply with the Lessor’s reasonable directions.

The Lessor must use reasonable endeavours to ensure that the adequate services in the nature of utilities are made available to the Lessee to enable the Lessee to carry out and complete the Lessee Fit Out Works.

10.6	The Lessee must pay all the costs for the provision of such services to the Premises within 7 days of demand for payment being made by the Lessor. 

11. BANK GUARANTEE
11. [bookmark: _Hlk10537904]The Lessee shall prior to the Commencement Date, deliver a bank guarantee to the Lessor guaranteeing the amount specified in Item 3 of Schedule 1.

11. The bank guarantee shall be an unconditional and irrevocable undertaking by a registered bank in New Zealand in a form reasonably acceptable to the Lessor to pay the guaranteed amount to the Lessor on demand by the Lessor, without question or condition, in the event of a default by the Lessee in the observance or performance of the Lessee's covenants under the Lease.

12. CONFIDENTIALITY
12.1 [bookmark: _Hlk9436020][bookmark: _Hlk9436030]No disclosure of the contents of this document may be made to any third party without the Lessor’s prior written approval.  Upon any approved disclosure being made by the Lessee, the Lessee shall obtain an undertaking from the party to whom the disclosure is made not to further disclose the terms of this Agreement.	

13. [bookmark: _Hlk9499769]CONDITIONS
13.1 [bookmark: _Hlk10537853]This Agreement is conditional upon the following:


	13.1.1	the Lessor’s Board granting approval to the intended lease;

[bookmark: _Hlk20380826]	13.1.2	the Lessee supplying for the Lessor’s approval  the complete Lessee fitout details, including but not limited to, plans, elevations, sections, signage, premises layout, building services specifications and connection points, hydraulic, mechanical plans and electrical including lighting scheme, programme of works, contractor details, health and safety and risk assessments and any other detail required by the Lessor, and the Lessor (in its sole and absolute discretion) approving in writing the Lessee’s Fit Out Works.

	13.1.3	in the event that the Lessor determines (in its sole and absolute discretion) that the tenant mix required by the Lessor’s Board for the CRL Transport Centres has not been achieved, the Lessor shall be entitled to cancel this Agreement within twenty (20) Working Days after this Agreement has been fully executed.  No party shall make any claim or have any recourse against the party in respect of this Agreement or any other matter howsoever arising if this Agreement is cancelled under this subclause 13.1.3.

13.2	If the Lessee breaches an obligation under this Agreement prior to of the execution of the Lease, the Lessor shall be entitled to cancel this Agreement.

14. GENERAL
The Lessee shall not assign, pledge or charge its interest under this Agreement.

[bookmark: _Hlk9500250]This Agreement may be executed in any number of counterparts and all such counterparts taken together shall be deemed to constitute one and the same document.  Communication of execution of this Agreement may be made by each party transmitting by email to the other party or their respective agents a counterpart of this Agreement executed by the party sending the email.

Nothing is this Agreement shall create, or be deemed to create a partnership or joint venture.

The Lessor and the Lessee agree that the terms contained in this Agreement and the Lease cover and comprise the whole of the agreement between the Lessor and the Lessee and declare that no further terms whether in respect of the Premises or otherwise shall be implied or arise between the Lessor and the Lessee by way of collateral or other agreement made by or on behalf of the Lessor or the Lessee on or prior to the execution of this Agreement and any implication of collateral or other agreement (if any) is invalidated. 

The obligations and warranties of the parties insofar as they have not been fulfilled at the time of signing the Lease will not merge but will remain in full force and effect.
 
[bookmark: _Hlk9502168]If a party has any dispute with the other party in connection with this Agreement, the dispute resolution procedures in the Lease will apply. 

If any provision of this Agreement is found by a Court to be illegal or invalid or unenforceable, that provision may at the option of the Lessor or the Lessee be read down to the extent necessary to ensure that it is not illegal, invalid or unenforceable to give it a valid operation of practical character.  In the event that any provision cannot be so read down the provision shall be deemed to be void and severable and the remaining provisions of this agreement shall not be affected or impaired.


IN WITNESS of which this Agreement has been executed:


SIGNED for and on behalf of AUCKLAND TRANSPORT:


	

		
Full name and role of authorised signatory or delegated signatory


		
Signature of authorised signatory or delegated signatory







SIGNED by [Lessee Party] as Lessee by:


	[bookmark: _Hlk18307167]	
Full name of director/authorised signatory


		
Signature of director/authorised signatory

		
Full name of director/authorised signatory
		
Signature of director/authorised signatory



Witness:
(if other than two directors sign)

	
Signature of witness

	
Full name of witness

	
Occupation of witness

	
Address of witness










SCHEDULE 1 


Item 1		Description of Property

The property and building comprised in Lots TBC

Item 2		Description of Premises

Part of the Property marked as Unit [INSERT] outlined in red on the attached Premises Plan in Schedule 4, having an approximate area of [INSERT] square metres.

Item 3		Terms of Lease


		1. Term:				[INSERT] years

2. Commencement Date:	The latter of [INSERT] or XX (XX) weeks after the completion of the Lessor’s Works 

3. Rent Commencement Date:	[INSERT]

4. Initial Expiry Date:	[INSERT] years after the Commencement Date

5. Renewal Term(s):	[INSERT]

6. Renewal Date(s):	[INSERT]

7. Final Expiry Date:	[INSERT] years after the Commencement Date (if the right of renewal is exercised)

8. Annual Rent:	$[INSERT] plus GST

9. Monthly Rent:	$[INSERT] plus GST

[bookmark: _Hlk22121889][bookmark: _Hlk22121877]10. Outgoings	The Lessee’s liability for the Outgoings under clause 5.1.5 of this Agreement is fixed at $[INSERT] plus GST per square metre of the Premises area per annum. 

[bookmark: _Hlk22121906]	The Lessee is also responsible for paying all metered Utilities relating to the Premises, in addition to the Outgoings. 


11. Rent Payment Dates:	1st day of each month commencing on the 1st day of the month following the Rent Commencement Date

		12. Gross Sales Percentage:	N/A

		13. Annual Fixed Percentage
		      Increase:				3% fixed increase on each and every 
annual anniversary of the Commencement Date

14. Market Rent Review Dates:	On each and every third anniversary of the Commencement Date and on any Renewal Date

15. Deposit:	Two (2) months’ rent 

		16. Bank Guarantee Amount:	Six (6) months gross rental plus GST


17. Permitted Use: 			[INSERT]

18. Required Operating Times
      		  (clause 12.6 of the Lease):	In conjunction with XX Station opening times to be confirmed by the Lessor in writing (subject to change at the sole discretion of the Lessor), or any other hours permitted by the Lessor in writing
19. Public Liability Insurance: 	$5 million

20. Default Interest Rate:	5% per annum above the Lessor's bank's base rate for commercial lending

21. Floor Loading Capacity
(clause 12.5(f) of the Lease):	TBC



SCHEDULE 2 – FORM OF DEED OF LEASE OF RETAIL PREMISES
[bookmark: _Hlk13559327]
 
SCHEDULE 3 – PRE-START MANUAL FOR TENANCY FIT-OUT


SCHEDULE 4 – PREMISES PLAN
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