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[1] This is an appeal under s 52 of the Public Transport Management Act 2008 (“the
PTMA”).

The appellant, Transportation Auckland Corporation Limited (TACL),

following procedures under the Act served notice on the Auckland Regional Transport
Authority (ARTA) that they, as an independent commercial operator, wished to be
registered to run commercial public transport services on three North Shore bus routes
which had been identified in a Regional Public Transport Plan (RPTP) as routes 881,
891X and 895X. The latter was approved by the ARTA but they have declined to register
routes 881 and 891X based on their powers to decline to register commercial services
pursuant to s 33 of the PTMA which identifies a ground for declining the application that
it:
“Is likely to increase the net costs to the regional council of any contracted
public transport service.”

[2] This is the sole statutory ground upon which the applications for routes 881 and 891X
were declined.
[3] The decision to decline registration is not made by any independent quasi judicial
tribunal but is an administrative decision in which ARTA has inevitably been the judge in
its own cause; although ARTA is required to give a commercial operator a right of
hearing, if requested.
[4] Those administrative procedures are almost in anticipation of the only independent
examination of all issues by way of appeal to the District Court under s
52. Thus it is a requirement of any notice issued by ARTA to the commercial operator,
that they advise them of this right of appeal.
[5] It is no doubt, for this reason, that the procedure on appeal, under s 53 of the Public Transport
Management Act 2008 (PTMA), is not an appeal strictu sensu nor an appeal by way of rehearing
on existing records, rather it is an appeal de novo where the Court can “hear all evidence tendered
and representations made by or on behalf of any party to the appeal that the Court considers
relevant to the appeal, whether or not that evidence would be otherwise admissible in any Court.”
(s 53(2)(a)).
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[6]

Section 53(2)(b) then provides as follows:
“The court may –
(i) confirm, reverse or modify the decision appealed against and
make the orders and give the directions to the regional council
that may be necessary to give effect to the court‟s decision; or
(ii) refer the matter back to the regional council with directions to
reconsider the whole or any part of the matter.”

[7] The Court is, therefore, exercising an original discretion and may go as far as to
substitute its own decision for that of ARTA.
[8] I would, however, agree with Mr Simpson‟s submission that if a statutory ground for
declining registration is clearly made out, this Court ought not to interfere with the
exercise of ARTA‟s discretion unless it can be satisfied that:
a)

It acted on a wrong principle, or

b)

Took into account some irrelevant matter or failed to take into account

some relevant matter, or
c)

Made a decision that was plainly wrong.

[9] This sensibly follows from the fact that a District Court Judge, in all likelihood, has
very little knowledge or appreciation of the wider implications of a city wide transport
system. It follows that considerable weight would need to be given to the decision of
ARTA in the exercise of the discretion. If either (a), (b) or
(c) above are exposed during the course of this hearing, the likely result would be that it
is referred back to ARTA for reconsideration.
THE FOUR GROUNDS OF APPEAL
[10] In this case, TACL seeks orders directing ARTA to register the notified commercial
services based on the following four grounds of appeal:
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“(a)
Deemed registration from breach of statutory natural justice
obligations when giving notice of intention to decline: The respondent did
not properly follow the requirements of s 34(1) of the Act in giving notice of
its intention to decline to register the proposed commercial services (i.e. it
failed to give proper reasons and the information relied upon during the time
prior to making its decision) and ARTA is now unable to do so within the time
frame required by s 34(1)(a). In accordance with s 35 of the Act, ARTA must
therefore register the declined services.

(b)
Deemed registration from breach of statutory natural justice
obligations when giving notice of final decision to decline:
Furthermore, when it then made its decision the respondent did not
properly follow the requirements of s 34(2) of the Act in declining to
register the proposed commercial services (i.e. it failed to give proper
reasons and the information relied upon) and ARTA is now unable to
do so within the time frame required by s 34(2). In accordance with s
35 of the Act, ARTA must therefore register the declined services.
(c)
Insufficient grounds for relying on s 33(1)(b): In the alternative to
grounds 1 and 2, the respondent erred in concluding that the declined
commercial services are likely to increase the net cost to ARTA of any
contracted public transport service under s 33(1)(b) of the Act.
(d)
Discretion: In the alternative to ground 3, even if the respondent had
a discretion to decide whether to decline the proposed commercial services
(which is denied), then the respondent erred in not exercising its discretion
under s 33 of the Act in favour of registering the services.

BACKGROUND
[11]

Many of the bus services in the Auckland area are not commercially viable.

Yet ratepayers in these areas are entitled to “an affordable, integrated, safe,
responsive and sustainable public transport system. (s 3 PTMA). These non- viable
bus routes require a government-provided subsidy in order to operate. The scrutiny
and use of this public money is controlled by the Land Transport Management Act
2003 which provides funding through the New Zealand Transport Agency (NZTA)
who, in turn, provide funds to local bodies such as ARTA.
[12]

Viable bus routes are available to commercial operators such as the appellant

(who is a subsidiary of Infratil), Ritchies Transport, etc.
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[13] The Honourable Maurice Williamson, in the parliamentary debates on the
PTMA (which only came into force on 1 January 2009) described the transport
system as follows:
“There are two forms of bus service in any city. If we take Auckland for
example, we see that there are those commercial services, where a private
sector operator …operates. They decide that they will run those services
because they can make some money by carrying passengers and charging
them for it. They are commercial services, and for those commercial services
they get no subsidy whatsoever. They just do it like any other company out
there, like a taxi company or a supermarket decides to operate its business.
Then there are what we call contracted services. I say to those members of
the public who understand how the public transport system works that there
are specific routes and specific times of day on those routes where it is not
commercially viable for a company to operate. If it did, it would just lose
money and go broke – no one would do it. So there needs to be some form of
public transport subsidy paid for those routes.”

[14] The main purpose of the PTMA is therefore described in s 3 which provides
as follows:
3 Purpose
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(1) The purpose of this Act is to contribute to the aim of achieving an
affordable, integrated, safe, responsive, and sustainable land transport
system.
(2) To contribute to this purpose, this Act –
(a) confers powers on regional councils to set standards for
commercial public transport services provided in their regions; and
(b) provides for and regulates the registration of commercial public
transport services; and
(c) confers powers on regional councils to require all or any public
transport services in their regions to be provided under contract with
them, and consequently to discontinue any commercial public
transport services provided in their regions that are subject to such a
requirement; and
(d) helps regional councils and the Agency obtain the best value for
money in achieving an affordable, integrated, safe, responsive, and
sustainable public transport system, having regard to the desirability
of encouraging fair competition and a competitive and efficient
market for public transport services.”

[15] What is contemplated, therefore, is for regional councils such as ARTA to
have an overseeing power. They are required to prepare a regional public transport
plan (RPTP) identifying the various routes and those which are not viable are then
put to auction and contracted by commercial operators either in the form of a “gross
contract” or a “net contract”.
[16] The “gross” contract requires the commercial operator to return all bus fare
revenue to ARTA which then assumes all risks. The commercial operator is then
without real risk, equally if bus fare revenue increases they will not participate in the
bounty. Those rewards will fall to the benefit of ARTA.
[17] “Net” contract services for non-viable routes require the commercial
operators to assess what actual returns are likely from the non-viable route and then
assess the degree of subsidy required from ARTA. Again, the contracts go to
auction. The commercial operator remains exposed to risk if they are wrong in their
calculations and have not made provision for a sufficient subsidy. Net contracts can,
however, be cancelled at the option of the commercial operator.
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[18] Running parallel with these functions of ARTA is the right of commercial operators
to identify any route as viable (whether or not it is an identified route in the ARTP) and
request ARTA to register them for that route. This process has been labelled “cherry
picking” in this proceeding.
TENSIONS BETWEEN CONTRACTED SERVICES AND COMMERCIAL
SERVICES
[19] Under the previous legislation, the Transport Services Licencing Act 1989 (now
repealed), commercial operators could effectively “cherry pick” commercially viable
routes and leave abandoned the non-viable routes to be funded with the assistance of
subsidies from the government.
[20] This system invited the comment during parliamentary debates on the new bill that:

“The reason that it has been able to improve (the transport system) is that we
have poured hundreds of millions of dollars into it, but the accountability for
that spend is not there, the ability to plan better is not there, and the ability for
the Regional Council and the Local Authorities to work with the private sector
in a fair manner is not there. That is why we have this legislation. 80
Parliamentary debates, 9 September 2008, Week 85, Volume 650, Honourable
Mark Gosche”

[21] The new Act was clearly intended to give much greater powers to local councils
(using government funds) to place controls and efficiency standards on private operators,
power to require information from those operators and to discontinue existing commercial
services in favour of contracted services. All of those provisions have now been enacted
(ss 13 through to 17). However, it also appears from the parliamentary debates that the
National party was opposed to this approach of disadvantaging private enterprise in favour
of government control. For example Pansy Wong, in the parliamentary debate on 9
September 2008 said …
“…this approach may be just for planners who like to have a grandiose idea
of how public transport should be administered or planned. So National is
very happy but at least, after long deliberations, we have introduced the word
affordable back into the purpose clause of this legislation.
Now we understand why the phrase “affordable public transport” was not
included in the original bill. Option C would mean that even if a bus route
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or whatever is commercially viable, the regional council in its great wisdom,
can come up with a preference, decide to remove those operators, and actually
start to handout subsidies, converting a commercially viable route into a
contracted one that ratepayers and taxpayers would come up with subsidies
for. What a ridiculous notion in 2008.”

[22] The Act was, nevertheless, passed and, as Mr Simpson has said in his submissions,
the whole tendency in New Zealand and internationally is towards local government
control of transport in the form of contracted services. On the other hand, it has been
brought to my attention that since the change of government, the Minister of Transport
has indicated that it is likely the provisions mentioned above will be repealed in favour of
the previous private enterprise “cherry picking”. At the root of these tensions is the
suggestion that government funded transport without competition leads to waste and
inefficiency and on the other hand a self regulating commercial service tends to encourage
economics in the pursuit of profit resulting in a low quality service.

[23] I have mentioned these matters to indicate the obvious tension that there is between
private enterprise and government control.

The Act as it stands, however, clearly

supports an approach whereby ARTA is not required to simply standby and see its
contracted services eroded by the “cherry picking” of commercial services.
[24] The tension in the present case arises because the Auckland Regional Council has
constructed the dedicated bus route on the northern express highway over the harbour
bridge and up to Albany. The cost was in excess of $300 million. The route currently
carries 1.5 million passengers per year and requires a massive bus fleet to provide a
service every 10 minutes. The operator must also have the capacity to stand down a
substantial part of its bus fleet outside rush hours. The route is, accordingly, not viable
and is therefore one of the only gross contracts to be put up for auction by ARTA. At this
auction there were apparently five participants, one of which was the appellant, TACL.
In the event Ritchies were successful and currently run the service. There are then a
number of “net” contracted services for non-viable routes feeding this northern express
highway. TACL, themselves, operate some of these.
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[25] A substantial number of the fare paying passengers using this route are students
travelling from the North Shore to Auckland University and attending Albany University.

[26] At present these students must first find their way to one of three pick-up stations on
the northern bus way. The buses then travel to Britomart in downtown Auckland and the
students then need to find alternative transport or else walk to the University. Three and
sometimes four trips are therefore involved.
[27] Identifying this lack of service for the students, TACL applied for and obtained
registration to operate during “peak” hours on route 881 and route 891X in such a way
that they carry out a non-stop service, dropping students off at the door of the university.
TACL have now identified the same routes as potentially viable in “off peak” hours.
Hence their notices to ARTA.
[28] Route 881 provides a direct service from Torbay to Auckland CBD via the northern
bus way, Auckland University and Newmarket at an hourly frequency.
[29] Route 891X provides direct service from Albany Village to Auckland CBD via the
northern bus way, Auckland University and Newmarket at an hourly frequency. Many of
the students do not travel during peak hours and what TACL intend to provide is a service
which drops them off at the door of the University at different times during the day,
depending on when the lectures begin.
[30] The opposition by ARTA is based on the fact that the routes and the timing of the
proposed services are such, they are likely to “extract” substantial patronage from the
Northern Express which is currently 100% subsidised by ARTA and as indicated above,
they have the power to reject registration of TACL‟s application if they can demonstrate
that that impact is “likely to increase the net cost to the regional council of any contracted
public transport service.” (s 33(1)(b))
THE PRESENT APPLICATIONS
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[31] Route 881 duplicates parts of 887 (Country Road, East Coast Road and Oteha Valley
Road), 839 (Country Road), 879 (East Coast Road) and Northern Express (Albany Station
to Britomart). All of these services are under net contract with the exception of the
Northern Express, which is under the gross contract.
[32] TACL acknowledge that they are included amongst the net contractors of some of
these services and that their new proposal will have some impact on those services but
they have indicated they would not either cancel their net contracts nor would they seek
additional compensation if they are successful in gaining access to Route 881 during “off
peak” times.
[33] At present, the off-peak service provided, requires passengers from Torbay to either
catch a bus on route 887, which leaves every 30 minutes or use private transport to make
their way to a pickup station on the Northern Express which runs every 10 minutes.
Alternatively they can catch a bus on route 839, which leaves every 60 minutes or 879,
which leaves every 60 minutes also and travel to Auckland via Takapuna and the
Northern Express.
[34] If they then wish to go to Auckland University they will be dropped off at Britomart
and can then transfer to the city circuit bus route, which leaves every 10 minutes and that
takes them to the university. A southern or eastern bus service can be taken to get to the
Auckland University also via Khyber Pass and Newmarket. TALC offer the considerable
attraction of a simple bus trip timed to coincide with lectures.

[35] Route 891X duplicates parts of 891 (Albany Highway, Wairau Road and Taroto
Road). 905 (Wairau Road and Taroto Road), (957Albany Highway) 887 (Albany
Highway), 132 (Albany Highway), 895 (Albany Village) and the Northern Express
(Smales Farm and Britomart. All of these services are also contracted and have surplus
capacity.
[36] At present passengers on these routes either use private transport to get to a Northern
Express station or they can catch a bus on routes 905, 957, 887 or 132 to the bus way
station. And again, find their way to Britomart and make use of the city

Page 21

circuit. Again TALC are offering the attraction of a single bus trip timed to conincide
with lectures.

[37] It should be mentioned that TACL made an identical application to ARTA in
October 2008 (under the old Act) and this was declined on the grounds that it would
increase the net cost to ARTA‟S contracted service and, in particular, the Northern
Expressway.
[38] In support of that earlier application, Mr Borrie, the Schedules Manager for TACL,
submitted a letter which indicated estimated patronage for the various routes 881, 891X
and 895X (no longer in contention because it was granted registration). He expressed the
view:
“Starting next year, about a third of the expected passengers will be new, and
the others a mixture from other services and other forms of transport.
University students will make up the bulk of these passengers but workers are
a significant minority in the Khyber Pass, Symond Street area. They will be
attracted by the direct journey and hourly service.”

[39] For reasons, which are mentioned below, ARTA say that Mr Borrie‟s estimate of
two-thirds possible “extraction” of passengers will increase its net cost. This was their
reason for declining TACL‟s application in 2008 and remains the reason on this repeat
application under the new Act.
[40] On a substantive basis, therefore, the issue in this case is whether TACL‟S proposed
commercial service notified for routes 881 and 891X during „off peak‟ hours has the
result that it “is likely to increase the net cost to [ARTA] of any contracted public
transport service” and, in particular, the Northern Express. ARTA submit that the whole
purpose of s 33(1)(b) of the Act is to prevent commercial operators “cherry picking” at
the expense of a very core North Shore service.
THE APPELLANT’S CASE
First Ground of Appeal
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[41] The appellant‟s first submission is that there is no need to enquire into the substantial
merits whether there is likely to be an increase in the net cost to ARTA in operating the
Northern Express route because ARTA failed to comply with mandatory procedural
statutory requirements. This resulted in a breach of natural justice and under s 35(1) of
the PTMA the ARTA “must register the commercial public transport service to which the
notice relates.”
[42] Procedural requirements of ss 32 to 35 are new. Under the previous legislation
ARTA would merely need to advise a commercial operator that their application was
declined within a 21 day period. If it failed to do this within 21 days, it was required to
register the service. It was then required to provide reasons for its decision and appeal
rights were available against that.
[43] It appears therefore that under the previous Act the applicant for registration got no
real right of hearing at all, prior to the decision being made nor were there any time limits
placed on ARTA as to when it was necessary to make its decision. It merely needed to
advise that the registration had been declined and then when it eventually got around to
making a decision there was a requirement to publish the decision and the grounds of the
decision.
[44] The new procedural provisions are clearly an endeavour to encourage negotiation and
consideration of all issues before the decision is made and to eliminate delays in that
decision-making process. Ms O‟Gorman has made extensive submissions supporting a
submission that there has been a breach of natural justice in this case because although
ARTA advised TACL of its intention to refuse registration within 15 working days, it
failed to set out as required by s 34(1), “the reasons for its intention to decline” and “the
information relied upon in support of those reasons”.

TACL therefore did not have

enough information to prepare for and make meaningful submissions at a hearing.
However, it is of some relevance that under the previous Act there appears to be no right
of hearing at all, unless an appeal was filed.

[45] TACL‟s first set of notifications were received by ARTA on 24 February. However,
they contained errors.
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[46] The fresh set was resubmitted on 27 February and therefore, 15 clear working days
from that date was 20 March.
[47] ARTA did advise within time pursuant to s 34(1), its intention to decline and gave
its reasons that “the services were likely to increase the net cost to ARTA of other
contracted services”.
[48] The letter of advice of the intention to decline further said that this result came about
because of the revenue reduction that would occur on contracted services by the
extraction of the present customers.
[49] Purporting to comply with the need to supply “the information relied upon in
support” ARTA merely stated that it relied upon its own analysis of anticipated patronage
demand and the information provided by Mr Borrie, which has been referred to above,
namely, that he believed there would be a two thirds extraction of existing customers.
(This was mentioned in Mr Borrie‟s evidence in the October 2008 application. It was not
formerly represented at the present application).
[50] Other requirements that they set out the procedure to be followed and the fact that
the operator had a right of appeal were complied with.
[51] Still within time, a further letter of 18 March gave additional information as follows:

i)

Confirmation that ARTA had used the estimated patronage

information provided by TACL (Mr Borrie‟s letter).
ii)

The fact that ARTA had undertaken further analysis of passenger

extraction using the ARC‟s inter peak APT model which confirmed the
routes negatively impacted by the proposed services. They also advised
they were not able to provide this model because the copyright in it rested
with the ARC.
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iii)

For each of the proposed services the identity of the existing

contract services would suffer from patronage extracted
iv)

Confirmation that ARTA had reviewed relevant customer feedback

which indicated no demand for the services.
[52] A meeting then took place on 19 March between representatives of ARTA and
TACL during which ARTA alleged that their estimates showed a possible $500,000
reduction in current income on the Northern Express contract and related feeder services.
There was, therefore, a collaborative dialogue between the two parties at that stage and
ARTA voiced their concerns and, indeed, offered possible other alternative routes for
TACL to take up but these were rejected.
[53] Since, in terms of the legislation, TACL only had five days to file any written
submission, it was agreed that this should be extended.
[54] TACL then proceeded to produce a lengthy submission, which ran into some 63
paragraphs.

TACL nevertheless, claimed that there was a breach of natural justice

because on their part they had no statutory requirement to provide any proof that their
proposed services would not impact on ARTA‟s net cost and despite numerous requests
ARTA failed to provide sufficient information to establish their case of this effect.

[55]

This comprises the appellant‟s first ground of appeal.

SECOND GROUND OF APPEAL
[56] The second ground of appeal is that ARTA similarly failed to provide sufficient
reasons for their decision to decline (as distinct from the earlier advice of an intention to
decline) again, this advice was given within the 30 working days but the mandatory
requirement to provide “the information relied upon in support of those reasons” was not
sufficiently fulfilled as required by s 34(2). The reasoning is then the same as on the first
ground of appeal above: the alleged insufficient compliance amounted to non-compliance.

Page 25

CONCLUSION ON FIRST AND SECOND GROUNDS OF APPEAL
[57] I do not accept that there is any merit in the submission that there has been a breach
of natural justice in the failure to provide TACL with what they regard as sufficient
information to present their case to ARTA. This view is reinforced by the fact that the
appeal has been a hearing de novo where full opportunity to cross-examine and indeed
call additional evidence was given and extensive, detailed submissions have been
presented.
[58] In Lloyd v McMahon [1987] AC 625 at 697, the House of Lords (Lord Keith)
observed obiter:
“Upon the view which I take, that the district auditor‟s decision was not
vitiated by procedural unfairness, the question whether such unfairness, had it
existed, was capable of being cured by the appeal to the High Court does not
arise directly for decision. It is, however, my opinion that the particular
appeal mechanism provided for by s 20(3) of the Act of 1982, considered in
its context, is apt to enable the court, notwithstanding that it finds some
procedural defect in the conduct of an audit which has resulted in a certificate
based on wilful misconduct, to inquire into the merits of the case and arrive at
its own decision thereon...
No doubt there may be cases where the procedural defect is so gross, and the
prejudice suffered by the appellant so extreme, that it would be appropriate to
quash the auditor‟s decision on that ground. But, in my opinion, the court has
a discretion, where it considers that justice can properly be done by its own
investigation on the merits, to follow that course.”

[59] In my judgment that is the very situation which ought to be applied in the present
case and there is no merit in the suggestion that there has been a breach of natural justice.
In my judgment the mandatory requirement to register if notice is not received within
time (s 35(1)) relates only to the notice rather than the quality or extent of grounds or
reasons. It makes no sense that all this information could possibly be provided within
such a tight time frame. As under the previous Act the de novo appeal is intended to be
the first independent inquiry into the grounds relied upon for declining registration. The
new mandatory time limitations are aimed at unsatisfactory delays in getting the matter to
appeal.
THIRD GROUND OF APPEAL
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[60] The third ground of appeal is that there is insufficient evidence and no proper basis
for the conclusion reached by ARTA that the new proposals would impact on the net cost
of the Northern Express gross contract.
[61] There has been extensive evidence and submissions concerning errors and
unreliability in the reasons put forward by ARTA for concluding that the net cost would
be adversely affected. In short, the criticisms are:
a)

That ARTA should not have relied on Mr Borrie‟s statement that he

expected two-thirds extraction. The argument is that this is something presented
at an entirely different hearing and was TACL‟s evidence not ARTA‟s and as
such, ought not have been used by ARTA. In any event it is argued the latter was
misinterpreted.
Such a submission appears to overlook the fact that this Court has the right
to receive any evidence whether admissible in law or not. The letter could
not help but carry considerable weight because Mr Borrie was a person
who had an expert knowledge of the particular issue. Furthermore, as it
transpires these assessments of a possible two-thirds extraction is
confirmed by the other evidence relied upon by ARTA.

(b)
The next criticism Ms O‟Gorman made was that ARTA ought not to have
used software known as the APT model for an assessment of the effect of offpeak operations on existing contract services. Considerable expert evidence has
been presented on both sides (Mr Sergejew and Mr Wallace) as to the merits or
otherwise of the use of the APT model. Again, however, the fact of the matter is
that using the APT model again produces a result, which tends to confirm Mr
Borrie‟s information that the likely extraction would be in the region of two thirds
of existing customers.

(c)
The third criticism of the evidence relied upon by ARTA relates to the
suggestion that there had been no enquiries or complaints from
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members of the public encouraging the need for the service which TACL
seeks to provide.

This comment, however, was not something just

plucked out of the air. ARTA runs a customer feedback system called
“Resolve” which TACL has access to. Essentially it involves a database
which stores customer feedback data received through MAX Contract
Centre and public transport operators.

From the ”Resolve” data base

extract provided by Elfonso Floros, Mr James on behalf of ARTA,
analysed the feedback that had been given by the public over the period
between April 2008 and March 2009. His analysis indicated there had
been no requests by the public for the introduction of the proposed
commercial services of TACL.
[62] The best evidence both of the need or desirability for the service and the anticipated
“extraction” figures would be an actual survey conducted under proper control. It is
obvious that such a survey would not be possible within the restricted time limit of 30
days.
[63] In fact, however, a useful survey was carried out by Mr James, which I allowed to be
produced at the hearing as new evidence. He has provided full details of how this was
carried out, the questions asked etc and again it tends to confirm the evidence of Mr
Borrie and the APT model that the likely extraction would be in the region of two thirds.

[64] It is a reasonable submission of Mr Simpson‟s that Ms O‟Gorman had not really
sought to challenge the strong indications that there would be something in the vicinity of
two thirds extraction, but rather the attack has been on the quality of the evidence relied
upon to produce that result.

It is inescapable, however, that all three sources of

information arrive at a very similar result.
[65] It is further a factor that TACL have adopted the stance they have no statutory obligation to
prove the absence of effect on the net cost to ARTA and indeed that they need not comply with
any request from ARTA to produce such evidence. However, I accept Mr Simpson‟s submission
that ARTA does have the power to require such information and this is apparent from s 32(1)(i),
s 40 and s 19.
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Mr James‟ calculation based on a two third extraction demonstrates that the likely effect
of the new routes would be a loss of revenue to ARTA on the Northern Highway route in
the region of $500,000. As this is a gross contract that would, in my judgment, clearly
reflect on the net cost of operating the gross contracted service. I have not overlooked the
extensive evidence of greatly increased patronage on the Northern Express route and the
apparent anomaly in this resulting in greater cost to ARTA. I accept that increased
patronage comes with it a need for many more buses which must remain idle at off peak
times. That is the nature of this Express route.
[66] I also accept that a likely extraction of two thirds of existing customers from the
surrounding routes would impact on net contract services and although they have a
remedy to request a top up from ARTA or to cancel their contracts, if ARTA are going to
permit commercial operators to unduly impinge on net contract operators‟ income, they
may lose interest in providing the service at all, or would certainly increase their auction
bids for greater subsidies in order to cover potential losses. Again, there would be an
impact on the net cost to ARTA by this indirect route.
[67] Ms O‟Gorman submitted relying on Mr Ryan and Mr Sergejew that in any event
there need not be any impact on net cost to ARTA because they are in the position to
change the nature of the contract on the Northern Highway route. In other words, they
could either open it up to a commercial operator (TACL originally applied to be
registered for the route on this basis) or they could convert the contract to a “net” contract
thus passing the risk onto the commercial operator. In my judgment, however, I must deal
with the contractual services as they stand and the evidence clearly supports the view that
TACL‟s proposal will impact on both the gross contract to the Northern Highway and the
net contracts on the feeder routes. Accordingly, I accept that it was appropriate to decline
registration.
DISCRETION
[68] The final ground of appeal is a submission that, in any event, the Court should
exercise discretion to grant the registration because the impact on the net cost to ARTA
need not be significant given their power to change the nature of the
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contract. Further that this private enterprise would greatly increase the convenience of
many students to have available a one-stop service throughout the day.

[69] I accept that the financial impact on the gross contract for the Northern Highway
would be in the region of $500,000 and ARTA, are in the best position to assess whether
they should carry this risk in the interest of students and indeed other services, such as
train and ferry and thus whether they should incur this additional burden in the public
interest.
[70] The impact in financial terms is, however, established and on that basis I do not see it
as part of the proper function of this Court to interfere with the discretion of ARTA to
decline registration. The appeal is accordingly dismissed. The respondents is entitled to
costs. Counsel are invited to file memoranda if that issue cannot be argued out between
them.

Dated at …………..this…………..day of…………2009 at……….am/pm

G V Hubble District
Court Judge
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Attachment #6




Submitters: 469
Submitter Name: Stuart Donovan (MRCagney)
Attachment from Submission:

Map from page 10 of submission - Figure 1: Suggested radial zone structure
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Attachment #7




Submitters: 470
Submitter Name: Stephen Greenfield (Auckland Transport Consultancy)
Attachment from Submission: Please see the Supermaxx proposal on the pages that follow:
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Attachment #8




Submitters: 589
Submitter Name: Mike Nudds
Attachment from Submission:

Information from page 7 of submission
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Attachment #9




Submitters: 590
Submitter Name: Greg McKeown & Alex Swney (Heart of the City)
Attachment from Submission:

Newspaper article from page 15 of submission
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Attachment #10




Submitters: 592
Submitter Name: Peter Fuller (Sealink Travel Group (NZ) Limited)
Attachment from Submission:

Maps from Appendix 1 (page 31-35) of submission
Map of Proposed East Harbour Passenger Services
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Map of Proposed Northern Passenger Services

Map of Proposed West Harbour Passenger Services

Map of Proposed Inner Harbour Vehicular Services
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Map of Proposed Manukau Harbour Passenger Services
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Attachment #11




Submitters: 599 – 878
Submitter Name: Various
Attachment from Submission:

RAIL PASSENGER SERVICE TO TUAKAU
Can Auckland Transport please support the MAXX trains service being extended to Tuakau. We need a commuter train service
to Tuakau.
* We are a growing township and we need a train service to Auckland.
* We sent a petition of 3500 signatures to Parliament last year in support of a commuter rail service.
* We have university students who would like to live at home and commute to uni by train.
* We have upwards of 200 commuters who have to travel to Pukekohe to catch the commuter train service and would
appreciate being able to catch the train in Tuakau.
* We have the resources to upgrade our rail platform ourselves if need be.
BUS SERVICE - TUAKAU to PUKEKOHE
Can Auckland Transport please support the continuation of our bus service from Tuakau to Pukekohe.
* The major supermarkets are in Pukekohe along with other large retailers.
* We also need to catch the bus for education, work and leisure purposes in Pukekohe.
Thank you for considering my submission.
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Attachment #12




Submitters: 879
Submitter Name: John Dalzell and Neil Landingin (Waterfront Auckland)
Attachment from Submission:

Attachment to submission – Flow’s Report
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