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Confidentiality Agreement


Request for proposal for the CRL Retail Leasing opportunities

754-25-448-GS 

Between

Auckland Transport

And
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The Recipient 
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Contract Signing Page
Contract no: 754-25-448-GS  

This agreement is made on the date at which this contract is signed by both parties.  
	Between
	Auckland Transport
	(“AT”)

	And
	Insert full legal name of counterparty and Business number

	(“Recipient”)


Background
A. AT has published a request for proposal for the CRL Retail Leasing opportunities, for which the Recipient is an upcoming submittor.
B. AT has agreed to provide the Recipient with information relating to its business or activities to enable the Recipient to respond to the CRL Retail Leasing opportunities.
C. In consideration of AT agreeing to provide information to the Recipient, the Recipient has agreed to be bound by the confidentiality obligations set out in this Agreement.
Agreement
This Agreement sets out the terms and conditions that govern the provision of Confidential Information between the parties. 

The documents forming this Agreement are this Contract Signing Page and the attached General Terms and Conditions and Schedules.
Execution
	Signed for and on behalf of 
Auckland Transport by:

Signature

_______________________________	
Name	
_______________________________	
Position
_______________________________
	Signed for and on behalf of
insert full legal name of Recipient by: 

Signature

_______________________________	
Name	
_______________________________	
Position
_______________________________

	
	






General Terms and Conditions
1. Definitions and Interpretation
1.1 [bookmark: _Ref446592686]In this Agreement, unless the context otherwise requires or is specified otherwise:
Agreement means this Agreement and includes the Background and Schedules.
Business Day means a calendar day other than a Saturday, Sunday, or New Zealand public holiday that is observed nationally or Auckland Anniversary Day.
Confidential Information means all information in any form provided by AT or otherwise obtained by the Recipient (whether obtained before or after the execution of the Agreement) in connection with the Purpose or AT, including but not limited to forecasts, financial projections, estimates, assumptions, opinions and statements, and excluding any information that:
(a) is generally available to and known by the public, other than through a breach of this Agreement or an obligation of confidence owed to the Provider;
(b) information which the Recipient can prove by contemporaneous written documentation was independently acquired or developed without breaching any of the Recipient’s obligations in this Agreement.
Without limitation, Confidential Information includes the types of information specified as confidential information in item 5 of the Specific Terms.
Contact Address means the contact address set out in item 1 of the Specific Terms.  
Purpose means the purpose set out in item 2 of the Specific Terms.
Representative means the directors, officers, employees, agents, contractors and any advisers of the Recipient.
Specific Terms means the specific terms annexed as Schedule 1.
1.2 In this Agreement, unless the context otherwise requires:
(a) words importing one gender include the others;
(b) words importing the singular or plural number include the plural and singular number respectively;
(c) references to any “party” means a party to this Agreement and include their respective successors and permitted assignees (as the case may be);
(d) where the context permits, preferences to the Recipient include the Recipient’s employees, agents and officers;
(e) headings are inserted for convenience of reference only and do not affect the interpretation of this Agreement;
(f) references to statutes and legislative provisions refer to those statutes and legislative provisions as they may be amended, substituted, replaced, or re-enacted or as their application is modified by other statutory provisions from time to time;
(g) a person includes any individual, corporation, unincorporated association, government department or municipal authority;
(h) references to ‘include’, ‘includes’, and ‘including’ must be read as if they are followed by the phrase ‘without limitation’.
2. [bookmark: _Ref446340824]Confidential Information
2.1 Subject to clause 3 (Permitted Disclosures), the Recipient must:
(a) keep all the Confidential Information confidential; and
(b) establish and maintain effective security measures to safeguard the Confidential Information from access or use not authorised by this Agreement.
2.2 Subject to clause 3 (Permitted Disclosures), the Recipient must:
(a) only use the Confidential Information for the Purpose; and 
(b) only copy or reproduce the Confidential Information for the Purpose.
3. [bookmark: _Ref446340789]Permitted Disclosures
3.1 The Recipient may disclose Confidential Information to the extent that any of the following applies:
(a) AT has consented in writing to such disclosure;
(b) the disclosure is to a Representative of the Recipient who needs to know the Confidential Information for the Purpose and the Recipient has complied with clause 2 in relation to the disclosure; or
(c) the disclosure is required by law.
3.2 [bookmark: _Ref446340863]In the event that the Recipient is required by law or treaty or court order or by Parliament or by any government, semi-government or other regulatory body or authority having jurisdiction over or being otherwise binding on the Recipient to disclose the Confidential Information, such disclosure may be made only after AT has been notified and has had a reasonable opportunity to oppose such disclosure on reasonable grounds and/or consult with the Recipient as to the timing and content of any such disclosure. 

3.3 The provisions of clause 3.2 shall not affect the right of AT to institute proceedings against the Recipient for any breach of this Agreement by the Recipient. If, between the date on which the Recipient first becomes aware of the relevant disclosure requirement for the purposes of clause 3.2 and the date on which disclosure must be made, it is not reasonably practicable for the Recipient to notify AT in accordance with this Agreement then the Recipient may make the relevant disclosure to the minimum extent to avoid the Recipient being in breach of the relevant disclosure requirement but it must still give an appropriate notification to AT.
3.4 If the Recipient becomes aware of any unauthorised access to, or use or disclosure of, Confidential Information, or any suspected or possible breach of this Agreement (each a “Breach”), the Recipient must:
(a) immediately notify AT in writing giving details of the Breach;
(b) do everything necessary to remedy the Breach, or to prevent the Breach, as the case may be;
(c) comply with all written directions from AT in relation to the Breach; and
(d) give AT all assistance required in connection with proceedings which AT may institute against any person for breach of confidence or otherwise.
4. [bookmark: _Ref446341738]Disclosure to Representatives
4.1 The Recipient must ensure that, before any of its Representatives are provided with or have access to Confidential Information, the Representatives are made aware of the confidential nature of the Confidential Information and the terms of this Agreement.
4.2 [bookmark: _Ref446592634]If required by item 3 of the Specific Terms, the Recipient must maintain an up to date register of all its Representatives to whom Confidential Information has been disclosed.
4.3 [bookmark: _Ref446592638]If required by item 4 of the Specific Terms, the Recipient must ensure that each Representative who will be provided with, or have access to, Confidential Information signs and delivers to AT an undertaking (in the form attached as Schedule 2 of this Agreement) to comply with the terms of the Agreement.
4.4 The Recipient must ensure that its Representatives do not do or fail to do anything that, if done or not done by the Recipient, would amount to a breach of the Recipient’s obligations in this Agreement.
5. Ownership
The Recipient acknowledges that the Confidential Information remains the absolute property of AT at all times. This Agreement does not convey to the Recipient or any of its Representatives any proprietary or other interest in the Confidential Information and the Recipient will not at any time dispute or contest the ownership of the Confidential Information.
6. [bookmark: _Ref446341752]Return and Destruction
6.1 [bookmark: _Ref446341113]If AT requests the return of the Confidential Information at any time, or if the Confidential Information is no longer required by the Recipient for the Purpose, the Recipient must immediately return to AT all material containing Confidential Information in the possession, power or control of the Recipient or any of its Representatives.
6.2 [bookmark: _Ref446341124]If requested by AT, the Recipient must give AT a written statement confirming that all material containing Confidential Information has been returned to AT or destroyed in accordance with this Agreement.
6.3 For the purposes of clauses 6.1 and 6.2, material containing Confidential Information includes any material created or generated by the Recipient that contains Confidential Information, material in any form of storage from which the Confidential Information can be reproduced and material in any form in which the Confidential Information is embodied or encoded,
6.4 This clause 6 is subject to the requirements of any laws applicable to the Recipient relating to the retention of materials containing Confidential Information. 
7. Acknowledgements and Indemnity
7.1 The Recipient acknowledges that:
(a) AT makes no representations or warranties in relation to the Confidential Information.  AT will not have any liability to the Recipient resulting from the use of any information provided under the Agreement;
(b) acts or omissions by any Representative of the Recipient in relation to Confidential Information will be deemed to be acts or omissions by the Recipient, and the Recipient will be liable for any act or omission of any of its Representatives who receives the Confidential Information where that act or omission results in a breach or deemed breach by the Recipient of this Agreement; and
(c) damages may not be an adequate remedy for any breach of this Agreement by the Recipient and AT will be entitled to seek equitable relief, including injunction and specific performance, in addition to any other remedies available to AT.
7.2 The Recipient shall defend, indemnify, and hold harmless AT from and against any and all damage, loss (including loss of profits), cost, liability, and expense whatsoever (including legal fees, all and any actual court costs, witness fees and expenses and all disbursements) directly incurred by reason of:
(a) any failure by the Recipient or its Representatives to perform any covenant or observe any obligation of the Recipient set forth herein; 
(b) any breach by the Recipient or its Representatives of any representation, warranty, or covenant on the part of the Recipient contained herein; or
(c) the negligence or wrongful act or omission of the Recipient or its Representatives.
8. Recipient Restrictions
8 
8.1 The Recipient irrevocably undertakes and agrees that, for the period of three years after the date of this Agreement, neither it nor any of its Representatives will, directly or indirectly, whether as principal, agent, consultant, shareholder or in any other capacity, alone or in concert with any other person:
(a) induce or endeavour to induce any person known to be a supplier of goods and/or services to AT to cease being a supplier to AT or to reduce the extent to which they make such supply; or
(b) solicit or entice any officer, employee, manager or contractor of AT to terminate their employment by or engagement with AT, or employ or contract any such officer, employee, manager or contractor, otherwise than as a result of normal recruiting procedures that are not targeted at any particular officer, employee, manager or contractor.
9. [bookmark: _Ref447185717]Disputes
9 
9.1 The parties will attempt to settle any disputes arising from or relating to this Agreement in accordance with this clause 9 before resorting to litigation, except where a party seeks urgent interlocutory relief.
9.2 A party claiming that a dispute has arisen under or relating to this Agreement will immediately notify the other party in writing specifying the nature of the dispute.
9.3 Immediately following receipt of the notice, and in any event within 10 Business Days, the parties will use all reasonable endeavours to resolve the dispute by discussion, consultation, negotiation or other informal means.
9.4 If the Dispute is not resolved by the parties within 10 Business Days of such notice, then it will be referred in writing to senior managers of each party.
9.5 lf the dispute is not resolved by the parties within 10 Business Days of referral to their senior managers, then it will be referred in writing to the Chief Executive Officer (or equivalent) of the Recipient and a member of AT’s Executive Management Team.
9.6 lf, within 10 Business Days of referral of the dispute to a the Recipient's Chief Executive Officer and a member of AT’s Executive Management Team, the parties do not agree (acting reasonably) on a dispute resolution process or if the dispute is not resolved, then either party may refer the dispute to mediation. The mediation will be conducted in terms of the Arbitrators’ and Mediators’ Institute of New Zealand Inc. (“AMINZ”) standard mediation protocol. Failing Agreement between the parties on the appointment of a mediator within three Business Days of referral to mediation, the mediator will be selected and his/her fee determined by the President for the time being of AMINZ (or his nominee). Each party is to bear its own costs in mediation and pay half the costs of the mediation. If the dispute is not resolved within 30 Business Days of referral to mediation, then either party may resort to litigation.
9.7 In the event of any dispute, the Recipient must continue supplying the Services and Deliverables and performing its obligations as required by this Agreement pending resolution of any dispute, unless otherwise agreed in writing by AT.
10. Notices
10 
10.1 Notices under this Agreement are to be given in writing by facsimile, personal delivery or by post and must be:
(a) 	addressed to the Contact Address or the address designated in writing by each party for that purpose from time to time; and
(b) marked for the attention of the designated person or office holder (if any).
10.2 Where no such address has been designated for this purpose, notices may be delivered to the main place of business in New Zealand of the party to whom the notice is to be given.
10.3 A notice or communication in relation to this Agreement will be deemed to be received:
(a) in the case of a letter, on the third Business Day after posting;
(b) in the case of a facsimile, on the Business Day on which it is dispatched or, if dispatched after 5.00 p.m. (in the place of receipt) on the next Business Day after the date of dispatch; and
(c) in the case of personal delivery, when delivered.
11. General
11 
11.1 This Agreement constitutes the entire Agreement of the parties about its subject matter and supersedes any previous understanding or Agreements on that subject matter.
11.2 If any part or a provision of this Agreement is judged invalid or unenforceable by a court having jurisdiction, it is severed and the remainder of this Agreement will continue to operate.
11.3 A provision or a right under this Agreement may not be waived except in writing signed by the party granting the waiver. Other than as expressly provided in a written waiver, any waiver by either party in respect of any right provided for in this Agreement shall not be construed to be a waiver of any further or future right arising under this Agreement.
11.4 A party may exercise a right, power or remedy under this Agreement in its discretion, and separately or concurrently with another right, power or remedy. A single or partial exercise of a right, power or remedy by a party under this Agreement does not prevent a further exercise of that or of any other right, power or remedy.
11.5 This Agreement may not be varied except by Agreement in writing signed by the parties.
11.6 This Agreement shall be governed by and construed in accordance with the laws of New Zealand and the parties submit to the non-exclusive jurisdiction of the New Zealand courts.
11.7 This Agreement may be executed by facsimile or scanned copy delivered to the other party, and in any number of counterparts all of which will be deemed an original and together be taken as a single instrument.















Schedule 1: Specific Terms 
(These Specific Terms will be read in conjunction with the attached General Terms)
	Item Number
	Clause Number 
	Details

	Item 1
	Contact Details:
Auckland Transport 






Recipient
	Physical address: 20 Viaduct Harbour Avenue, Auckland 1010
Postal address:  Private Bag 92250, Auckland 1142
Attention: Procurement Team 
Email: procurement@at.govt.nz

Physical address: Insert Recipient’s physical address
Postal address: Insert Recipients postal address
Attention: Insert department/name/title 
Email: Insert email
Telephone: Insert Ph No
Mobile Phone: Insert Ph No 

	Item 2
	Purpose 
	To enable the Recipient to respond to the CRL Retail Leasing opportunities.

	Item 3
	Register                (Refer to clause 4.2)

	Is the Recipient required to keep a register of all Representatives to whom Confidential Information has been disclosed? Yes  

	Item 4
	Undertaking (Refer to clause 4.3)
	Are the Representatives who will be provided with, or have access to, Confidential Information required to sign an undertaking to comply with the terms of this Agreement? Yes

	Item 5
	Specific Confidential Information  (Refer to clause 1.1)
	NDA for patronage/ pedestrian flow numbers, detailed program and opening date information is reserved for partners who have signed a valid Non-Disclosure Agreement (NDA)

	Item 6
	Additional Terms
	The other terms relating to the providing of the Confidential Information under this Agreement will be on the General Terms as attached.  In the event of any conflict these Specific Terms will prevail.






Schedule 2: Confidentiality Undertaking Deed 

To:		Auckland Transport
From:			

Undertaking

In consideration of disclosure of the Confidential Information to me, and as required by Confidentiality Agreement dated				(the ‘Agreement’):
I confirm that I have been given a copy of the Agreement, that I have read it and understood it, and that I am aware of the sensitivity and the confidential nature of the Agreement and the Confidential Information and the obligations contained in the Agreement; and
I irrevocably agree to be bound by the terms of the Agreement as if I had executed it, but on the basis that I am liable only for a breach of the Agreement by myself (including, for clarity, a breach by any of my employees or agents) and not by any other party.

Dated					20




Signed by 
Name of person
in the presence of: 		
 Name of person

Witness signature			

Full name			

Occupation			

Town/city		
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